I. Introduction
Advocating a moral reading to interpretation, in general, and to constitutional interpretation, in particular, I cannot do anything less -as a fellow moral reader-than celebrate the appearance of James E. Fleming's Fidelity to Our Imperfect Constitution. For Moral Readings and Against Originalisms. 1 I endorse completely the commendations included on its dust jacket, especially, where, on the one hand, Richard Fallon salutes: "James Fleming emerges in this book as the ablest current defender of a 'moral reading' approach (long championed by Ronald Dworkin) that calls upon judges to make candid moral judgments in interpreting the Constitution we have, not fashioning a new one". And, on the other hand, Michael C. Dorf states: "Fleming picks up the torch laid down by the late great Ronald Dworkin as the leading champion of a moral reading of the Constitution. He is a worthy successor".
In the "Acknowledgments" section of the book, the author declares explicitly that it is a "sequel or companion" 2 to one co-authored with Sotirios A. Barber on and entitled Constitutional Interpretation, 3 but remains implicit that it is also a "sequel or companion" to another one co-authored with Linda C. McClain on constitutional liberalism (as a form of mild perfectionism) and titled Ordered Liberty, 4 as well 1 James E. Fleming, Fidelity to Our Imperfect Constitution. For Moral Readings and Against Originalisms (Oxford University Press 2015) .
2 Id. at xi. 3 Sotirios A. Barber & James E. Fleming, Constitutional Interpretation. The Basic Questions (Oxford University Press 2007) . 4 James E. Fleming & Linda C. McClain, Ordered Liberty. Rights, Responsibilities, and Virtues (Harvard University Press 2013) .
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as to his own Securing Constitutional Democracy. 5 Additionally, he discloses that "Fidelity to Our Imperfect Constitution", 6 a homonymous article: "is the inspiration not only for the name of this book but also for my longstanding conviction that it is imperative to challenge the originalists pretensions to a monopoly on concern for fidelity in constitutional interpretation ". 7 This article was Fleming's contribution to a Symposium that he co-organized on "Fidelity in Constitutional Theory". The Symposium and his response were prompted by the publication of Ronald Dworkin's Freedom's Law. The Moral Reading of the American Constitution, 8 and his 1996 Robert L. Levine Distinguished Lecture at Fordham University Law School, entitled "The Moral Reading of the Constitution", which was published the following year as "The Arduous Virtue of Fidelity: Originalism, Scalia, Tribe, and Nerve". 9 In this article, I review James E. Fleming's Fidelity to Our Imperfect Constitution. For Moral Readings and Against Originalisms. For that purpose: in Part II, I reexamine Dworkin's "moral reading"; in Part III, I reevaluate Fleming's argument both "for moral readings and against originalisms", which can be characterized as "fidelity to our imperfect constitution"; and, finally, in part IV, I explicit my conclusions, including the kind of fidelity that moral readers and everyone else must adopt: an intelligent fidelity.
II. Ronald Dworkin's moral reading
Dworkin's "moral reading" has been traced all the way back to the publication of Taking Rights Seriously, where he accentuated -in Chapter 5 "Constitutional Cases"-his concern with the "philosophy of constitutional adjudication" and argued that " [c] onstitutional law can make no genuine advance until it isolates the problem of rights against the state and makes that problem part of its own agenda. That argues for a fusion of constitutional law and moral theory".
10
However, the origin of this multi-cited passage is earlier, since it appeared, for the first time, in the New York Review of Books, as "A Special Supplement: The Jurisprudence of Richard Nixon", which ends with a final paragraph (not included in the book version) commenting on the then recent appointment of William H. Rehnquist as Associate Justice to the Supreme Court (1972) (1973) (1974) (1975) (1976) (1977) (1978) (1979) (1980) (1981) (1982) (1983) (1984) (1985) (1986) and anticipating somehow that he will be later on nominated by Ronald Reagan to become the 16 th Chief Justice of the Supreme Court (1986-2005): 11 Mr. Justice Rehnquist is relatively young, and he has demonstrated intellectual power; it is likely that he will become the intellectual leader of the Nixon Court. Contrary to Nixon's advertisement, he is not, on the record, a champion of judicial restraint. He is a conservative activist, who can be expected forcefully to argue not for deference but for a narrow conception of individual rights. Liberals who oppose that conception will need more than the old rhetoric about the Court being the moral tutor to the nation; they will need a moral theory that shows why the rights they insist on are requirements of human dignity, or are for some other reason requirements that the nation must recognize to make good the promise of its constitutional system. In a few words, a moral reading is necessary to "make good" the promise(s) of a Constitution. Constitutions are drafted -here, there and everywhere-in abstract normative terms, stating not only where we are in the present and even where we were in the past, but also where we expect to be in the future. A moral reading of the Constitution as written based on the interpretation and application of abstract clauses containing principles, including moral ones, is necessary and constitutions should not be rewritten via the mutation of the old document or the invention of a new one. In Dworkin's words: "The moral reading proposes that we all -judges, lawyers, citizens-interpret and apply these abstract clauses on the understanding that they invoke moral principles about political decency and justice". 12 Furthermore, as he insisted:
13
Judges may not read their own convictions into the Constitution. They may not read the abstract moral clauses as expressing any particular moral judgment, no matter how much that judgment appeals to them, unless they find it consistent in principle with the structural design of the Constitution as a whole, and also with the dominant lines of past constitutional interpretation by other judges. They must regard themselves as partners with other officials, past and future, who together elaborate a coherent constitutional morality, and they must take care to see that what they contribute fits with the rest. (I have elsewhere said that judges are like authors jointly creating a chain novel in which each writes a chapter that makes sense as part of the story as a whole).
In that sense, Dworkin not only assumes the distinction between interpretation and invention, but also applies the dimensions of "fit" and "justification" to distinguish them, 14 whatever fits and is justified counts as interpretation, and whatever does not as invention: 14 See Dworkin, Law's Empire (n 10) 239: "The judge's decision… must be drawn from an interpretation that both fits and justifies what has gone before, so far as that is possible"; and Dworkin, A Matter of Principle (n 13) 143 (where he argued "there are two dimensions along which it must be judged whether a theory provides the best justification of available legal materials: the dimension of fit and the dimension of political morality"). See also James E. Fleming, 'Fit, Justification, and Fidelity in Constitutional Interpretation' (2013) "The justification need not fit every aspect or feature of the standing practice, but it must fit enough for the interpreter to be able to see himself as interpreting that practice, not inventing a new one".
15
The distinction between interpretation and invention is helpful to distinguish Dworkin from some liberals, who have called the Constitution a "living" document and have said that it must be "brought up to date" to match new circumstances and sensibilities. By taking an "active" approach and by accepting John Hart Ely's characterization of their position as a "noninterpretive", they seem to suggest change and reform, i. e. "inventing a new document rather than interpreting the old one".
16
Although the distinction is enough to insulate Dworkin from the "living constitutionalists", he introduces a further qualification in the kind of interpretation that he has in mind to isolate himself from the so-called "originalists", who insist on rejecting the notion of a "living constitution" 17 by making "the contemporary Constitution too much the dead hand of the past".
18 Succinctly, interpretation 15 Dworkin, Law's Empire (n 10) 66. See Ronald Dworkin, Justice in Robes (Harvard University Press 2006) 15: "Any lawyer has built up, through education, training, and experience, his own sense of when an interpretation fits well enough to count as an interpretation rather than an invention". See also Imer B. Flores, 'The Legacy of Ronald Dworkin (1931 has to be a "creative" judicial activity -an exercise of "constructive interpretation"-that is "interpretive", not "inventive", "legislative", and as such a form of "judicial invention or legislation". 19 In Dworkin's words: "[C]onstructive interpretation is a matter of imposing purpose on an object or practice in order to make of it the best possible example of the form or genre to which it is taken to belong".
20
It is worth noting that legal interpretation, including constitutional interpretation, is by definition creative and even constructive, i. e. giving meaning and sense to a justifying principle of a rule.
21
Not surprisingly, some originalists resist the idea of a "constructive interpretation", and have tried to maintain a sharp distinction between (constitutional) interpretation and (constitutional) construction. According to the distinction, whatever is (constitutional) interpretation cannot be (constitutional) construction, and vice versa. Dworkin's determinacy thesis, by introducing a distinction between "interpretive" and "inventive" or "legislative" "creative judicial activity"). 20 Dworkin, Law's Empire (n 10) 52. See Dworkin (n 9) 1252: "[Constructive interpretation] does not mean peeking inside the skulls of people dead for centuries. It means trying to make the sense we can of an historical event -someone, or a social group with particular responsibilities, speaking or writing in a particular way on a particular occasion". See also Flores (n 15) should do is (constitutional) interpretation, whereas what legislatures do or should do is (constitutional) construction, but also suggests that originalist judges, by doing (constitutional) interpretation, instead of (constitutional) construction, are the only ones that can remain faithful to the Constitution, whilst the others are unfaithful and even infidels pronouncing heresies, revisions, subversions and so on. 23 Actually, as Fleming points out, there are "several competing conceptions of fidelity…", namely: (1) "as pursuing integrity with the moral reading of the Constitution" (Ronald Dworkin); (2) "as synthesis of constitutional moments" (Bruce Ackerman); (3) "as translation across generations" (Lawrence Lessig); (4) "as keeping faith with founders' vision" (Jack Rakove); and (5) "[as keeping faith] to abstract text and principle" (Jack Balkin). 24 Nevertheless, Dworkin is absolutely right when he gives a word of caution: "If courts try to be faithful to the text of the Constitution, they will for that very reason be forced to decide between competing conceptions of political morality". 25 His counsel is one of fidelity, honesty and responsibility, by displaying the true grounds of judgment instead of concealing them or even pretending that no judgment was made and so no need to take responsibility for it. Let me quote Dworkin at length: 26 I not only concede but emphasize that constitutional opinion is sensitive to political conviction… Constitutional politics has been confused and corrupted by a pretense that judges… could use politically neutral strategies of constitutional interpretation. Judges who join in that pretense "Many originalists believe that it is important to distinguish between two distinct aspects of constitutional practice: constitutional interpretation and constitutional construction" (emphasis in the original In spite of the "majoritarian premise" and the so-called "countermajoritarian difficulty", 31 almost all of our contemporary democracies, including those in transition from authoritarian regimes, have entrusted the responsibility of authoritative interpretation to judges sitting in constitutional, higher, or supreme courts and tribunals, which Dworkin rightly conceives as "the forum of principle".
32
Notwithstanding, he clarified that: "I do not mean, of course, that only judges should discuss matters of high political principle. Legislatures are guardians of principles too, and that includes constitutional principle". 29 See Dworkin (n 8) 2: "But political morality is inherently uncertain and controversial, so any system of government that makes such principles part of its law must decide whose interpretation and understanding will be authoritative".
30 See Dworkin, Taking Rights Seriously (n 10) 279: "My argument suppose that there is often a single right answer to complex questions of law and political morality. The objection replies that there is sometimes no single right answer, but only answers." Ronald Dworkin, 'No Right Answer?' in Dworkin was adamant in his insistence that it is imperative to reject the "majoritarian premise" and the "counter-majoritarian difficulty" that reinforces the "majoritarian conception" of democracy, which "means government by the largest number of the people. On this majoritarian view the democratic ideal lies in a match between political decision and will of the majority or plurality of opinion". And, instead to replace it with the "partnership conception" of democracy, which "means government by all the people, acting together as full and equal partners in a collective enterprise of self-government". 34 Accordingly, it is also necessary to transcend the debate about who is or should be the absolute or final authoritative interpreter: the legislator or the judge?
35 Actually, both have a very important duty, either to legislate political rights (and constitutional norms that remain under-enforced) or adjudicate legal rights, in both cases according to the Constitution and the law. 36 In a democracy, everyone has and must have its share: it implies a division of labor. Additionally, it is not a matter of who is or should be the absolute or final authoritative interpreter, but of who is or should be to interpret correctly? Let me suggest that this last question conflates with the question: how it is or should be interpreted? Or, alternately: which is the best or better interpretation? In other words: is there a right answer or not? Originalists assume that their interpretation is the best or better one -and even the only one-because they are in the grip of what Fleming calls the "originalist premise", i. e. "the assumption that originalism, rightly conceived, is the best, or indeed the only, conception of fidelity in constitutional interpretation. Put more strongly, it is the assumption that originalism, rightly conceived, has to be the best -or indeed the only-conception of constitutional interpretation". 38 Clearly, Fleming reacts to the "originalist premise" and rejects all forms of originalisms, regardless of whether they are concerned with the original meaning or public meaning of the text, the original intention or understanding of the drafters, framers or ratifiers, the original applications or expectations, original methods or the like, and reconnoiters all the variants, including old or new, strong or weak, exclusive or inclusive, living or dead, broad or narrow, abstract or concrete.
39
A clarification is in order: Fleming appears to be sympathetic with some forms of originalism, i. e. inclusive, living, broad and abstract, as long as they can be reformulated as or compatible with moral readings, and as such can be welcomed into the big tent of moral readings. We will return to this point in the last part of this Article. Nevertheless, the structure of the book is quite simple and very straightforward. In Chapter 1, "Are We All Originalists Now? I Hope Not!", which serves as introduction to the book, Fleming expands his homonymous article 40 to update his responses to this question, and to those like Lawrence Solum, who answer it affirmatively "We are All Originalists Now", 41 and to those, like William Baude, who -following Elena Kagan's apparent concession, at her confirmation hearing, that "we are all originalists"-reframes the question as "Is Originalism our Law?" to answer: "Yes, at least in a presumptive sense, its deep structure is a nuance form of originalism". 42 In this chapter Fleming also incorporates the core of another article "The Balkinization of Originalism", 43 in which he points out the main problem of the all-inclusive tent of and for originalists, with another brilliant pun: "the Balkanization of originalism and the Balkinization of originalism". In short, he suggests: "we are witnessing the 'Balkanization' of originalism (when originalism splits into warring camps) and the 'Balkinization' of originalism (when even Balkin, hitherto a pragmatist living constitutionalist, becomes an originalist)". 44 In Part One, "The New Originalism and Its Originalist Discontent", Fleming challenges the new originalism and examines its originalist discontent. Along these lines, in Chapter 2, "The New Originalist Manifesto", 45 he exposes and criticizes the "new originalist manifiesto", as redefined or refined elegantly by Solum around four basic ideas: 
1) The fixation thesis;
2) The public meaning thesis; 3) The textual constraint thesis; and 4) The interpretation-construction distinction.
Fleming is absolutely right that these ideas represent a problem for originalists, especially the fourth, which gives room for a "construction zone" that lies beyond originalism and requires, by definition, normative judgments, and, as such, is considered as a capitulation in favor -for different reasons-of both living constitutionalisms and moral readings, and contributes to generate discontent among old and even contemporary originalists. 46 Similarly, in Chapter 3, "Fidelity, Change, and the Good Constitution", 47 he corroborates that the new originalism has provoked a pushback within originalism, with the appearance of the "original methods originalism" and the reappearance of the "oldtime originalism", and demonstrates that the reasons for aspiration to fidelity correspond to the moral reading or philosophical approach that conceives fidelity as honoring our commitments to "abstract aspirational principles", not concrete or specific ones. As Dworkin puts it: "We have to choose between an abstract, principled, moral reading… and a concrete, dated, reading".
48
In Part Two, "A Moral Reading or Philosophical Approach", Fleming defines and defends his moral reading or philosophical approach as an alternative to originalism. In Chapter 4, "Fidelity through a Moral Reading or Philosophical Approach", he develops his substantive and interpretative theory, and responds to objections to it; and, in Chapter 5, "The Place of Precedent and Common-Law Constitutional Interpretation", he reiterates a conclusion present ever since the publication of "Fidelity to Our Imperfect Constitution", namely that "History is, can only be, and should only be a starting point in constitutional interpretation".
49
Let me also call your attention to a passage of Antonin Scalia's Tanner Lecture, "Common-Law Courts in a Civil-Law System: The
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Role of United States Federal Courts in Interpreting the Constitution and Laws":
50
[T]he common law grew in a peculiar fashion -rather like a Scrabble board. No rule of decision previously announced could be erased, but qualifications could be added to it. The first case lays on the board: "No liability for breach of contractual duty without privity"; the next player adds "unless injured party is member of household". And the game continues.
As you can imagine, I am fully convinced that since history cannot be erased, but added, Fleming is certainly right: History is, can only be, and should only be a starting point in constitutional interpretation… and not the ending point or finishing line. Recall Oliver Wendell Holmes' celebrated article, "The Path of Law", where he, on the one hand, admitted:
At present, in very many cases, if we want to know why a rule of law has taken its particular shape, and more or less if we want to know why it exists at all we go to tradition… The rational study of law is still to a large extent the study of history. History must be a part of the study.
On the other hand, he warned: "Everywhere the basis of principle is tradition, to such an extent that we even are in danger of making the rôle of history more important than it is". 7, "Fidelity to Our Living Constitution: Honoring the Achievements of We the People" -Bruce Ackerman's living constitutionalism. The problem for Fleming is that both authors, despite assuming the existence of abstract principles, have long resisted the moral reading and its implications in favor of pragmatic considerations.
52
In Part Four, "Fidelity to Our Imperfect Constitution", Fleming reconsiders the pragmatic argument that it is time to rewrite the United States Constitution based on the argument that it is imperfect. On the contrary, he argues that the better approach is to maintain an attitude of fidelity to our imperfect Constitution, and to apply a constitutional-perfecting theory that interprets the Constitution so as to make it the best it can be.
Finally, in "Epilogue: Accepting our Responsibility", Fleming concludes with a call to accept responsibility for making normative judgments and welcoming those who are willing to accept it into the moral reading tent:
Moral readers accept our responsibility not to retreat from interpreting the Constitution so as to fulfill the promise of our commitments to abstract aspirational principles such as liberty and equality -not to retreat to originalism. We appreciate that the aspiration to fidelity requires citizens, scholars, and judges not to avoid or evade the responsibility to make normative judgments about the best understanding of those commitments. 52 I confess to at one time also thinking that Ackerman's living constitutionalisms and Balkin's synthetizing originalism and living constitutionalism project, i. e. living originalism, were compatibles with a Dworkinian moral reading approach. Since, I have come to conclude that they are not, as we will see in the IV Part of this Article. But I still think that the "living tree constitutionalism" is a moral reading. See Flores, 'The Living Tree Constitutionalism', supra note 37, at 41, 74 (commenting on Wilfrid J. Waluchow, A Common Law Theory of Judicial Review: The Living Tree (Cambridge University Press 2007)). By the by, the "living tree" metaphor, suggesting both fixity and flexibility, can be traced all the way back to John Stuart Mill, On Liberty 56-57 (Hackett, 1978; originally published: 1859) : "Human nature is not a machine to be built after a model, and set to do exactly the work prescribed for it, but a tree, which requires to grow and develop itself on all sides, according to the tendency of the inward forces which make it a living thing".
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IV. Constitutional fidelity, interpretation, and imperfection: intelligent or unintelligent?
Let me explicit that Fleming's apt title for his article and book, i. e. "Fidelity to Our Imperfect Constitution", has implicit in it three very helpful dichotomies to distinguish the different theories: (1) fidelity and anti-fidelity; (2) interpretation and non-interpretation aka (re) construction, (re)invention and (judicial) legislation; and 3) perfection-imperfection. Accordingly, "originalists" assume that they are the only ones that can have fidelity to the Constitution as written, by limiting themselves to the interpretation of the Constitution, which somehow is and remains a symbol of perfection. On the contrary, "living constitutionalists" assume an anti-fidelity position suggesting that it is time to rewrite the Constitution, by a pragmatic process of non-interpretation through (re)construction, (re)invention and (judicial) legislation, due to its imperfection. Finally, "moral readers" (like Fleming and myself) assume that they (we) also have fidelity to the Constitution as written, to the extent that the best or better approach is to continue with its interpretation, recognizing that it is not a symbol of perfection, but of imperfection, and as such perfectible as any human endeavor.
By now, it is clear that the kind of interpretation that moral readers and originalists have in mind is very different: a constructive interpretation for moral readers, on one side, and a mere applicative interpretation for originalists, on the other. However, the kind of fidelity in question is still not that evident.
So, the remaining or underlying question is what kind of fidelity? My response, following Lon L. Fuller's distinction between intelligent and unintelligent fidelity, is unsurprising: intelligent fidelity. The distinction can be traced to a passage of his not so hypothetical "The Case of the Speluncean Explorers", in voice of Foster, J.:
There are those who raise the cry of judicial usurpation whenever a court, after analyzing the purpose of a statute, gives its words a meaning that is not at once apparent to the causal reader who has not studied the statute closely or examined the objectives it seeks to attain. Let me say emphatically that I accept without reservation the proposition that this Court is bound by the statutes of our Commonwealth and that it exercises its powers in subservience to the duly expressed will of the Chamber of Representatives. The line of reasoning I have applied above raises no question of fidelity to enacted law, though it may possibly raise a question of the distinction between intelligent and unintelligent fidelity. No superior wants a servant who lacks the capacity to read between the lines. The stupidest housemaid knows the when she is told "to peel the soup and skin the potatoes" her mistress does not mean what she says. She also knows that when her master tells her to "drop everything and come running" he has overlooked the possibility that she is at the moment in the act of rescuing the baby from the rain barrel. Surely we have a right to expect the same modicum of intelligence from the judiciary. The correction of obvious legislative errors or oversights is not to supplant the legislative will, but to make that will effective. 53 It is clear that one thing is fidelity to law as enacted or written and another is fidelity to law itself. Actually, as Fuller points out, also in voice of Foster, J.:
Now it is, of course, perfectly clear that these men did an act that violates the literal wording of the statute which declares that he who "shall willfully take the life of another" is a murderer. But one of the most ancient bits of legal wisdom is the saying that a man may break the letter of the law without breaking the law itself. Every proposition of positive law, whether contained in a statute or a judicial precedent, is to be interpreted reasonably, in the light of its evident purpose. 54 Furthermore, as it is well accredited, Fuller returned to the issue of fidelity to law in a rejoinder, entitled "Positivism and Fidelity to Law -A Reply to Professor Hart", 55 56 However, what is not as credited is that at the time Ronald Dworkin "was one of the self-appointed 'gods' editing the Law Review". 57 Let me recall that Fuller starts his reply by acknowledging the cardinal virtues of the article, among them and chiefly: "Now, with Professor Hart's paper, the discussion takes a new and promising turn. It is now explicitly acknowledged on both sides that one of the chief issues is how we can best define and serve the ideal of fidelity to law". 58 Immediately after he adds:
Law, as something deserving loyalty, must represent a human achievement; it cannot be a simple fiat of power or a repetitive pattern discernible in the behavior of state officials. The respect we owe to human laws must surely be something different from the respect we accord to the law of gravitation. If laws, even bad laws, have a claim to our respect, then law must represent some general direction of human effort that we can understand and describe, and that we can approve in principle even at the moment when it seems to us to miss its mark.
59
What's more, in the part addressing the problem of interpretation, Fuller comes with an illustration to test not only Hart's theory of the core and penumbra, but also its relevance to the ideal of fidelity to law as well:
Let us suppose that in leafing through the statutes, we come upon the following enactment: "It shall be a misdemeanor, punishable by a fine of five dollars, to sleep in any railway station". We have no trouble in perceiving the general nature of the target toward which this statute is aimed. Indeed, we are likely at once to call to mind the picture of a disheveled tramp, spread out in an ungainly fashion on one of the benches of the station, keeping weary passengers on their feet and filling their ears with raucous and alcoholic snores. This vision may fairly be said to represent the "obvious instance" contemplated by the statute, though 56 certainly is far from being the "standard instance" of the physiological state called "sleep". Now let us see how this example bears on the ideal of fidelity to law. Suppose I am a judge, and that two men are brought before me for violating this statute. The first is a passenger who was waiting at 3 A.M. for a delayed train. When he was arrested he was sitting upright in an orderly fashion, but was heard by the arresting officer to be gently snoring. The second is a man who had brought a blanket and pillow to the station and had obviously settled himself down for the night. He was arrested, however, before he had a chance to go to sleep. Which of these cases presents the "standard instance" of the word "sleep"? If I disregard that question, and decide to fine the second man and set free the first, have I violated a duty of fidelity to law? Have I violated that duty if I interpret the word "sleep" as used in this statute to mean something like "to spread oneself out on a bench or floor to spend the night, or as if to spend the night"?
Although the first man felt asleep and the second one did not have a chance to go to sleep, it is clear to me that it will be an unintelligent fidelity to law, if the judge decides to fine the first for falling sleep and breaking the letter of the law; and let go the second for not having the chance to go to sleep and not breaking the letter of the law yet, while he was willing to break not only the letter of the law but also the law itself. Additionally, it is clear that it will be an unintelligent fidelity to law, if the judge decides to fine both or to let go both, as one broke the letter of the law and the other broke the law itself or at least was willing to do it, since the judge will be failing to follow the principle of "treating like cases alike and unlike cases differently".
On the contrary, it will be an intelligent fidelity, if the judge decides to let go the first, despite the fact that he had fallen sleep, although he had no intention to spend the night (or part of it), as he broke the letter of the law, but not the law itself; and to fine the second, in spite of the fact that he had no chance to go to sleep, although he had the intention to spend the night (or part of it), because he broke the law itself, but not the letter of the law.
Finally, the relevance of the distinction between intelligent and unintelligent fidelity, for the debate between moral readings and originalist approaches, is captured in the following quotation: "The moral reading insists that they [i. e. the drafters and the ratifiers] misunderstood the moral principle that they themselves enacted into law.
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The originalist strategy would translate that mistake into enduring constitutional law".
60
To illustrate the point, keep in mind that the Supreme Court of the United States of America in Plessy v. Ferguson (1896) , with an unintelligent fidelity following an originalist strategy, translated a mistake into enduring constitutional law, by justifying the "separated, but equal doctrine". And so, in Brown v. Board of Education (1954) , the Supreme Court with an intelligent fidelity, following a moral reading, did correct such mistake, by understanding the moral principle enacted into law with the Fourteenth Amendment, drafted in 1866 and ratified in 1868, i. e. equal protection of the law.
V. Conclusion
To conclude, let me recall that I concurred with Fleming, in his response to the question: Are we all originalists now? "I hope not", and to his rhetorical question: Are we all moral readers now? I answer, "I believe not and hope not". Somehow my idea was that not everyone is willing to admit that they are making moral readings, i. e. normative judgments, and much less willing to accept their responsibility for doing so. Once they admit and accept it, as Fleming asks, we all will be moral readers, welcomed in a big tent to sing along.
